By ROBERT BELLAFIORE 
\ Associated Press writer 

ALBANY, N.Y. (AP) -- A State Supreme Court judge today threw out 
New York's tough restrictions on smoking in public places that were 
to have taken effect May 7. 

State officials said they planned to appeal the ruling that at 
least temporarily blocks the implementing of the regulations 
statewide. 

Justice Harold Hughes, in an eight-page decision, said the state 
Public Health Council had gone "far beyond" its legal authority 
to impose such restrictions. He said only the state Legislature had 
such power. 

"The people affected are unable to vote the 15 appointees who 
wrought this change out of office as they could do with their 
senators and assemblymen," wrote Hughes. 

"This is not the way major social and health policy changes 
should occur in a representative democracy," added the judge. 

"The Legislature has the task of deciding the great issues of the 
day, and setting the state's legal course." 

"He (Hughes) said the Legislature makes the laws in this 
state," said B.J. Costello, a lawyer for a Schoharie County 
restaurant owner who sued the state over the rules. "We're elated. 
The Constitution works. This is what the founding fathers had in 
mind, not just some ambiguous agency who makes rules for the whole 
state." 

"We've said all along that we plan to appeal," said Peter 
Sloc^mn, spokesman for the state Health Department. 'Without having 
reviewed the decision, it's hard to say anything else." 

The Public Health Council adopted the regulations in February 
after months of public hearings and over the objections of the 
tobacco industry and groups representing restaurants and other 
businesses in the state. 

The regulations, touted as among the most stringent in the 
country, would have restricted 


smoking to designated areas in 

workplaces, larger restaurants, schools and other public areas. In 
the workplace, the regulations would have required the employer to 
provide a smoke-free environment if that was demanded fay any 
employee. 

The regulations also would have banned smoking in taxis, food 
markets, banks, auditoriums and courthouses. The only places that 
were specifically exempt from the regulations were homes, bars, 
hotel rooms, tobacco stores, restaurants with 50 or fewer seats, 
conventions and private social functions. 

In his ruling, Hughes said the case raised "fundamental 
■questions concerning the extent of executive power." 

Hughes noted that 40 separate bills were introduced in the 
Legislature between 1975 and 1986 to limit smoking in public places 
in the state, but none passed both houses of the Legislature. He 
said such "inaction on its part may reflect that society is not 
ready for the change." 

For an arm of the executive branch of government to act to do 
what the Legislature would not, Hughes said, would be contrary to 
the aims of democracy. 

"The executive branch is given -the duty to execute, not create, 
the laws," Hughes wrote. 

To accept the smoking regulations as proper exercise of 
executive power, Hughes said, "would have us come full circle from 
the old days of rule by benevolent autocrat to a modern rule of the 
benign bureaucrat." 


Source: https://www.industrydocuments.ucsf.edu/docs/tmyn0004 
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